
EATON COUNTY BOARD OF APPEALS MINUTES

October 4, 2022
Call to Order: Chair Nikki Chmielewski, called the meeting to order at 6:00 p.m. in the Board of Commissioners Room, Eaton County Courthouse, 1045 Independence Blvd., Charlotte, MI.

Pledge of Flag:
The Pledge of Allegiance was given by all.

Roll Call:
Nikki Chmielewski, Donald Chase, Tim Cattron, Charamy Cleary, and April Stopczynski
Staff Present:
Claudine Williams and Brandy Miller
Agenda Approval: A motion was made by Member Cleary to approve the agenda for the October 4, 2022 meeting.  Member Cattron supported.  Motion carried.
Minutes Approval: A motion was made by Member Stopczynski to approve the minutes as written from the September 6, 2022 meeting.  Member Chase supported.  Motion carried. 
Communications: None
Public Comment: None
BA-10-22-5: Request by Joel Young for a variance from Zoning Ordinance Section 14.27.5.E. Construction, to allow for an addition on to his existing building to be located in the “safe fall” area of an existing Communication Tower at 475 E. Five Point Highway, Sec. 31, Eaton Township.
Staff Report: Ms. Williams read the staff report and a Site Plan Review response from the Eaton Conservation District into record.
Member Cleary stated the applicant alleges the tower was constructed in the wrong location.  Ms. Williams stated the tower was not constructed in the location as approved by the Planning Commission on the drawings provided by the cell tower company.  Member Cattron stated it appears they ignored the requirement of the conditional use permit that no buildings be located in the safe fall zone.  Member Cleary asked about the distance between the tower and buildings.  Ms. Miller stated the tower was not to be constructed within the safe fall zone; she stated we did not have record of the safe fall zone until recently.  Member Chase asked if we have the engineering of the tower on file.  Ms. Williams said yes.  
Applicants Statement: Mr. Joel Young, stated he does not have anything to add.  He stated if the board were to look at the aerial photo, they will notice there is a driveway that is not located on the engineered drawings.  Mr. Young stated the tower company informed him during construction of the tower, they were going to make some changes to save money on the fiber optic cable.  Member Chase asked about the existing water line.  Mr. Young stated it is a frost free line.  Member Chase asked if the water line is used for humans. Mr. Young said no.  Member Chase asked if it is the same water that supplies the house.  Mr. Young said yes.  Member Chase asked if any of the other buildings are currently located in the safe fall zone.  Mr. Young said yes, the other part of the barn and a garage are located in the safe fall zone.  

Member Cleary stated she is not an engineer, but it appears if the tower were constructed in the approved location, the buildings would have still been located in the safe fall zone.  Mr. Young stated Ms. Cleary is correct; the building at the time had lamas in it.  
Member Chmielewski invited any speaker in favor or opposition to the request to make public comment.
Speakers in favor of the application: None
Speakers in opposed to the application: None
Public hearing closed at 6:22 p.m.
Board of Appeals Discussion/Comments: Member Chase stated he is concerned about approving the request due to the administrative approval; he asked if the tower would automatically be grandfathered in if the variance is approved.  Ms. Miller stated the administrative approval was from Eaton County Construction Code Department.  Member Cattron stated Construction Code should have caught the error.  Discussion was held in reference to the safe fall zone.  Member Chmielewski stated she does not believe the error was created by the applicant; there were errors along the way that should have been caught by the county.  
Member Cleary asked staff if this could equate to a legal non-conformity.  Ms. Williams stated it was Eaton County Construction Code that gave the tower an administrative final approval; there are no other cases where the tower was not constructed where it was approved to be located.  Member Stopczynski the errors present were not created by the applicant and the building in question is not a house for human occupancy so it is not a safety concern.
Member Chase asked if the county will be liable if the tower were to fall on the barn.  Ms. Williams stated she cannot answer that question.  Member Cleary stated maybe the tower owner would be liable.  Ms. Williams informed the board, if they wish, they may state in the motion the new barn is going in the same location as a previous barn that was in existence when the tower was constructed.  Member Stopczynski stated the tower was not constructed in the correct location, but even if it had been, the building would not have met the safe fall zone requirement.  
Member Cleary moved to approve BA-10-22-5, Joel Young for a variance from Zoning Ordinance Section 14.27.5.E. Construction, to allow for an addition on to his existing building to be located in the “safe fall” area of an existing Communication Tower at 475 E. Five Point Highway, Sec. 31, Eaton Township.  They find that: 
A. There is a practical difficulty in carrying out the strict letter of the ordinance; the barn was in existence prior to the construction of the cell tower; the cell tower was constructed in the wrong location.  
B. There is a practical difficulty due to unique circumstances related to this particular property.  The barn was in existence prior to construction of the cell tower and verification of the fall zone was not provided until recently.
C. The applicant did not create the problem.

D. Granting the variance will not alter the essential character of the district or neighborhood; the barn has existed for one-hundred years, well before the cell tower.
E. The variance is in the minimum amount necessary to overcome the inequity inherent in the particular property.  The addition to the existing barn is in the exact same location  per the site plan submitted by the applicant. 
Member Stopczynski supported.  A roll call vote was taken with five (5) voting aye and none (0) voting nay. Motion carried.
Upcoming Cases: Ms. Williams informed the Board of Appeals there are no applications to be heard at their November 1, 2022 meeting.
Old Business: none

New Business: Ms. Williams stated the Board of Commissioner’s Room is not available on January 3, 2023.  She suggested the board meet on January 10, 2023 instead.  Member Cleary moved to approve the change in the 2023 meeting schedule.  Member Cattron supported.  Motion carried.  
Report:  Ms. Williams informed the Board of Appeals that Hamlin Township has been developing their own Master Plan and has adopted their own interim Zoning Ordinance as of October 3, 2022.  She said Ms. Denise Perkins will be their Zoning Administrator.  Member Cleary asked if Hamlin Township could adopt an interim ordinance without first finishing their Master Plan.  Ms. Williams said yes, per the public act, they have a year to adopt a Zoning Ordinance.  Member Chase asked if Hamlin Township intends to become a charter township.  Ms. Williams stated she does not know.  
Public Comment: none
A motion was made by Member Cleary to adjourn the October 4, 2022 Board of Appeals meeting.  Member Stopczynski supported.  
Meeting adjourned at 6:35 p.m.
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